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Reprrscntativc Jane Harman 
Friends of Jane Harman and 
JacLi Bacbarach, as trrasurn 

Hughes Aircraft company 
C. Michael Amstrong, Chairman & CEO 
T.G. westerman Senior V.P. 
W.D. merritt Vice President 
Hughes aircraft Company Active Citizenship Fund 
and Damlyn E. Reed', as treasurer 

RUEVANT STATUTES 
& REGULAllONS 

2 U.S.C. 0 44lb 
I 1  C.F.R 8 114 

INTERNALREPORTS CHECKED. FEC Reports & Indices 

FEDERAL AGENCES CHECKED: None 

This matter arises h m  a complaint filed by the Susan Brooks for Congress committe+ 

with the Federal Election Commission ("Commission") on June 6,1994. The complaint alleges 

Diualyn E. Recd is the w e n t  treasurer of the Hughes Aircraft Company Active Citizrnship Fund. I 

At the times rckvant to this mancr. James R Sunon, Esq., was m u m  of the Hughes Aircraft Company Active 
Citirmship Fund 
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that Hughes Akcraft Compaay made prohibited corporate contxibutions and impamissibly 

facilitated the making of conmibutions to the r d e a i o n  campaign of Representative Jane 

Harman Notice of the complaint was sent to Hughes Aircraft Company (“Hughes”) and 

C. Michael Armstrong, as Chairman and CEO, Hughes Aircraft Company Active Citizenship 

Fund (“Hughes Fund”) and Daralyn E. Reed, as treasurer. T.G. Westerman and W.D. Me& 

as officers of Hughes and &tors of Hughes Fund, Friends of Jane Harman (“Cornminee”) and 

Jacki Bacharach, as treasurer. and Representative Jane Harman. 

This Office has received a response fhm Friends of Jane Hannan and Jacki Bacharach, BS 

treasurrr. See Attachment 1. This Office also bas received a joint response fiom Hughes 

Aircraft Company, C. Wchacl Armstrong, Hughes Aircraft Company Active Citizenship Fund 

and Daralyn E. Reed, as trrafluer, T.G. Westerman rind W.D. Memtt. See Attachment 2. 

II. 

A. Statement of Law 

The Fedeml Election Campaign Act of 1971, as amended (“Act”), prohibits 

corporations from making contributions or expenditures in connection with any federal election. 

2 U.S.C. 8 441b(a). The Act further prohibits the officers and directors of a corporation from 

consenting to any prohibited corporate conmbution or expenditure. and it also prohibits any 

candidate or campaign committee born knowingly accepting or receiving any such contribution 

or expenditure. Id. The Act broadly defines a contribution or expenditure to include any ”direct 

or indirect payment, distribution, loan, advance, deposit, or gift of money, or any services, or 

anything of value” made to a candidate or campaign committee in connection with any federal 

election. 2 U.S.C. 8 Mlb@)(2). 
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lk Act and cammisdan rrguletions include certain limited exemptionst0 or 

safe harbors h m  this general prohibition on corponW con!xibdons and cxpepditurrs in 

comcction with f M  elections. One such exemption permits a copration to make 

p r b u  ~~t~~~~uuication~ to its ~ 0 1 d C r s  and ~[ccutive or admbkmivc personnel? 

2 U.S.C. g 441b(b@)(A). The corporation must bear the costs of such commrmications. 

11 CEJL 114.3(c)(l)(i). h o t h a  such exemption permits the occasional, isolated, or 

incidental use ofcorporatc facilities for individual volunteer activity in connection with a federal 

electioo? 2 U.S.C. 8 44lb. The coxpome employee who undemkcs such individual voluntux 

activity must reimburse the corporation to the extent that its ovahcad or operating costs arc 

increased within a commercially reas~ndblc time for the n o d  and usual rental charge. 

11 C.F.R. § 114.9(aX2). 

B. ThcCompkint 

This matter concerns the activities of Hughes in connection with an October 29.1993. 

fundraising event held on corporate facilities for Rcprrxntative Hamran 

Commission rrgulrtioac dcfiae cxautivc or d m i n i i t i v c  pmonnel 8s "individuals employed by a 1 

corporation . . . who uc paid OQ s srluy d e r  than hourly bui and who have policymaking. managerial, 
professional, or s u p m i m y  mpomiiilities.' 11 C.F.R 5 114.1(c). 

Commission regulations define occa~iod. isolated, or incidental use as an amount o f  activity which does 
not "prevent the employee from completing the normal amount of work which that employee usually canies OUI 

during nrcb work period.' 1 I C.F.R 5 1 14.9(rXIXi). Notwithstanding tbk provision. any such activity which does 
not "exceed one hour per week or four hours pa month" shall bc considered occasional, isolated. or incidental use. 
1 1  C.F.R. 5 114.9(aXl)(iii). 

3 

3 



PAGES 4 THRU 6 HAVE BEEN DELETED 



2. Hughe & Hughcs Fund 

Hughes Airaaft Company, C. Michat1 Armstrong, Hughes ALcmA Company Active 

Citizenship Fund a d  Daralyn E. Reed, as treawm, T.G. Westerman and W.D. M d t t  submitted 

ajoint response to the complaint ("Hughes respondents"). See Attachment 2. ?be Hughes 

respondents denied that Hughes made prohibited corporate contributions and impermissibly 

facilitated the making of coneibutions to the Committa. Further, the Hughes respondents relied 

upon one of the specific exemptions to the Act's broad prohibition on corporate contributions to 

argue that the actions of the Committee, Hughes and Hughes Fund in regard to the fundraiser 

were in compliance with the requirements of the Act. 

Fksf the Hughes respondents would have the Commission use the following novel test 

for determining whether corporate facilitation exists: 

The most sensible test for detcmrining exactly what constitutes 
facilitation of wnfributions by wrporations or SSFs is to focus 
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on who foots the bill for getting conmiions h m  contributor 
to candidate. In other words. if either a contributor or a d d a t e  
bean the cost of collecting contributions, then the corporation 
cannot reasonably be said to have f'acifitated those pymeats. 

Id. a! 7. Using this tesf the Hughes nspondents then concluded that Hughes did not facilitate the 

making of contributions btcaux it billed the Committee for tke costs incurred by the coxpoxation 

for providing its fhcilitics and personnel in connection with the fuadraiscr (e.g, Hughes did not 

"foot the bill" for the corporate facilitation and therefore is not accountable for it). The Hugha 

respondents claimed, moreover, that the invoiced costs of the fundraiser were the normal and 

usual rental charges. The Hughes respondents then argued that the Commission cught to view 

the use of corporate facilities or personnel as "alternatives [which] merely represent different 

means of 

Co&ttee paid a reasonable fee for the use of such centralizing capabilities within ~ughes], 

within a company or SSF. As long as the . .  .. . 

then there can be no prohibited 'facilitation' of contributions." Id. at 8 (emphasis added). 

Second, the Hughes respondents argued that the invitation and solicitation letters were 

permissible under Commission regulations governing partisan communications. Id. at 5-7. The 

Hughes respondents noted that this regulation permits a corporation to disseminate partisan 

materials to its executive personnel, including suggestions to vote for or conhbute to a 

candidate. Id. at 6. The Hughes respondents concluded that both the invitation and solicitation 

letters w m  permissible partisan communications because all the employees who received the 

letters fell "within the statutory definition of 'executive or administrative personnel."' Id. at 7. 

Finally, the Hughes respondents denied the presence of direction or control over the 

employees of Hughes who made contributions to the Committee. Id. at 9-1 1. 
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IV. REcoMMENDATIoNs 

1. I 

I 
I 4. 

3. 

4. 

5. Take ao d o n  at this time with rrspect to the Hughes Aircraft Company 
Active Citizenship Fund and Darallyn E. Reed, as treasm. 

7. 

L, General Counsel 
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